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BEFDRE THE COMMISSTON ON COMMON OWNERSHIP COMMUNITIES
MONTGOMERY COUNTY, MARYLAND

Tattersall Woods HomeoWners
associsztion, Inec.,

Complainant

Case No. 458-G
{Hearing Date: May 31, 2000)

Ve,

Channa Perera & Amanda Perera

Respnndénts

DECISION AND QORDER

The above entitled case having comes before the Commission on
Common Ownership Communities for Montgomery County, Maryland,
pursuant to Sections 10B-5(i), 10B-2({a), 10B-10, 10B-1i{a), 1l0B-12,
and 10B-13 of the Montgomery County Code, as amended, for a hearing
on May 31, 2000, and the Commission havipg considered the testimony

and evidence of record, it is thie _j3 day of nﬁiﬁ%f ,
2000, found, concluded, and ordered as follows: Iy}
FINDINGE OF FACT
1. Complainant Tattersall Woods Homeowners Association, Inc.

{the "“Association") is a homeowners association located in
Montgomery County, Matryland. Tattersall Woods consists of 46 single
family detached dwelling units on lots of approximately 20,000
sgquare feet, more or less.

2. Channa Perera & Amanda Perera (the "Pereras") are the
record ownars of 9245 Mainsail Drive, Gaithersburg, Maryland 2087%,
a preperty which is located within Tattersall Woods and subject to
its governing documents.

3, The property located within Tattersall Woods is subject
to a Declaration of Covenants, Cenditions and Restricticns recorded
at Liber 6802, folic 420 among the Land Records of Meontgomery
County, Maryland. Article Vv of the Declaration of Covenants,
Architectural Contrel, provides:

"No building, fence, wall or other structure shall be
commencad, erected or maintained upen the Property, nor
shall any exterior addition to or change or alteration
therein ke made {including change in color} until the
plans and gpecifications showing the nature, kind, shape,
height, materials, and location of the same shall have
been submitted to and appreved in writing as te harmony
of external design and 1logcation in relation to
surrounding structures and topegraphy by the Board of
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Directors of the assocciation, or by an architectural
committee composed of three (3) or more representatives
appointed by the Board. In the event said Board, or its
designated committee, fails tc approve or disapprove such
design and lecation within thirty (20) days after said
plans and specifications have been submitted to it,
approval will not be reguired and this Article will ke
deemed to have been fully complied with. Notwithstanding
any provision of this Declaratien to the contrary, the
provisiens of this Article Vv shall not be applicakle to
the Declarant or any part of the Property owned by the
Declarant.™

4. Without first receiving approval in writing, the Pereras
constructed a fence and a rabbit hutch on their property.

5. The Pereras applied for approval of the fence on two
occaszions before it was constructed. on both occasiong the
Association denied their application. Nevertheless, on

approximately August 13, 1999 they constructed a split rail fence
on their property without written approval.

é. The FPereras arected a rabbit hutch on their property in
Auguszt, 1999, without first applving feor written approval. In
February 2000 they submitted an application for approval cof the
rakbit hutch and the Association approved it with conditions.

7. The Association tentatively approved the rabbit hutch and
stipulated at the hearing on May 31, 2000 that the rabbit hutch
would still be subject to final approval under the following
conditions:

A The dimensions of the rakbit hutch must remain as
they presently are.

b. The rabbit hutch must be painted in a c¢olor to
harmonize with the color of the Pareras’ dwelling.

a. As provided in the Tattersall Declaration of
Covenants, Article VII, Section 6, the Pereras may not breed the
rabbits.

8. The Association’s position is that in its 14-15 year
exiztence it has not approved fences constructed at the front
building line of dwellings on both =ides of the dwelling. Fences
may be constructed at the front building line conly on one side of
a dwelling, the garage side. Fences on the side of the dwelling
opposite the garage side may be constructed only as far forward as
& feet in front of the rear building line, depending on the
circumstances of the property. No fence may be constructed and no
fence has been approved in front of the front building line.
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9. For example, at 9900 Mainsail Drive, there is a fence
constructed at the front building line on the garage side of the
dwelling and 8 fget in front of the rear building line on the
cppogite side of the dwelling. The reason that the Ffence oppogite
the garage side is constructed 8 feet in front of the rear building
line is due to requirements of the Montgomery County Code for
fencing arcund swimming pools. 9900 Mainsail Drive hag a swimming
pool in the rear yard.

10. The evidence of record established that no dwelling in
Tattersall has a fence constructed at the front building line on
both sidesz of the dwelling.

11. William B. Mullet, current chairman of the Architectural
Control Committee for Tattersall Weods, and a member of the
committee for approximately 14 vyears, testified that due to the
topography of the Perera property, the fence on the side of the
Perera dwelling opposite the garage would probably be approved in
a location as far forward as 8 feet from the rear building line.

12. In addition to their argument=s that dJdenial of the
location of their fence at the front building line on the side of
the dwelling opposite the garage is unreasonable, the Fereras alsc
raised the following issues:

. Tattersall Woods does not have a specific rule or
requlation setting forth in detail the accepted location for
fences.

b. Tattersall Woods has failed to conduct regular
annual membership meetings and regular Board of Directors meetings
as regquired in its By-laws. Article ITI, Section 1 of the
Tatterzall Woods By-laws calls for an annual meeting of the members
to be held on the same day of the same month each year unlesgs that
day falls on a legal holiday. Articla IV, Section 1 of the
Tattersall Woods By-laws requires the Board of Directors to meet at
least two times during each fiscal year.

c. The Board of Directors has not properly appointed
membera to the Architectural Contrel Committee, Article X of the
Tattersall Woods By-laws states that the Association shall appoint
an Architectural Control Committee as provided in the Declaration.
Article V of the Declaration calls for the Board of Directors to
sit as an Architectural Control Committee or to appoint an
Architectural Contrel Committese composed of three or more members.

d. There have been a number of changes or alterations
te dwellings in Tattersall woods which may or may not have been
approved by the Architectural Control Committee, including addition
of & light house style structure in the front yard of one of the
dwellings; addition of an elaborately ornamented storm door;
addition of a weather vane on top of the garage of a dwelling;
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addition of a tool shed in the rear yard of a dwelling; and
addition of a hot tub structure in the rear yard of a dwelling.

13. Representatives of Tattersall Wecods testified that
members of the Board of Directors serve until their successors are
appeinted in the event that an annual election does not take place
due to lack of a gquorum or for cther reasons.

14. Representatives of Tattersall Woods testified that the
compesition of the Architectural Control Committee was originally
established by the Beard of Directors. The Architectural Control
Committee does not fall below three members. When the Architectural
contrel Committee membership falls to three or close to three, new
menkers are enlisted and their names are presented tc the Board of
Directors at the next Board of Directors meeting after the new
members have been added To the Architectural Control Committee,
There was no testimony that the Board of Directorz has ever
rejected a new member to the Architectural Control Committee added
in this manner.

15, The Association requested an award of attorney’s fass in
the event that it is guccessful in this appeal based upon paragraph
3 of ite application form for approval of changes or modification.
Paragraph 3 states=:

Any construction or exterior alteraticn before approval
g!} of this application is not allowed; that if alterations
3 are made, I may be required to return the property to its
former condition at my own expense; and, that I way be

reqgquired to pay all legal expenses incurred,

16. The amount of attorney’s fees expended to the date of the
hearing was $2,135.96. The hearing lasted approximately 4 1/2
hours, and the hourly rate for Tattersall Woods’ attorney is
$150.00.

CONCLUSTONS OF LA

The Panel reaches the follewing ceonclusions of law.

1. The rabbit hutch constructed by Respondents is a
structure which regquires submission of plans and specifications and
approval in writing prior to construction. Respondents failed to
follow Article V of the Declaration of Covenantg in this regard in
that they constructed the rabbit hutch without first esubmitting
plans and speclfications and obtaining written approval.

2. Since it was first coreated, Tattersall Woods has
consistently, and over a long period of time, at least 14 years,
not approved the location of fences at the front building line of
a dwelling on both sides of the dwelling. It has approved fences
located in front of the rear building line, but not in front of the

@ : Page 4 of 7



front building line, only on one side of a dwelling, usually the
garage side. The Association has approved fences located as much as
g2 feet in frent of the rear building line of dwellings on
properties depending upon the individual circumstances of the
property, such as the situation at 9900 Mainsail Drive, where the
fence was required by County regulations because of the swimming
poel in the rear yard.

3. The Pereras have not demonstrated a waiver or abandonment
of the above longstanding interpretation/policy of Tattersall Wocds
regarding the location of fences and the panel concludes that the
Association’s interpretation/policy is reasonable,

4. The Court of Appeals of Maryland in Kirkley v. Seipelt,
212 Md. 127, 128 A.2d 430 held that even though a covenant may lack
specific standards to gquide the approving party in determining
whether to approve or disapprove applicatiens for architectural
change, the covenant will be upheld and decisions will be upheld
provided that the refusal to approve an application for a change or
modification is

...based upon a reason that bears some relation toc the
other buildings or the general plan of development; and
this refusal will have to be a reasocnable determination
made in good faith, and not high handed, whimsical, or
capticus in manner.

5, The Pereras’ fence i in violation of the Declaration of
Covenants of Tattersall Woods in that it is located at the front,
building line of Respondents’ dwelling on both sides of the
dwelling.

6. The BAssociation has stipulated that it would approve the
rabbit hutch if the conditions in Finding of Fact Ne. 7 above are
met. This position is resasonable.

7. Pursuant to Section 10BE-13({d}, this panel may award costs
or attorney’s fees if the Association documents so require and the
award is reasonable under the circumstances, Because the Pereras
knowingly signed the application form on at least three occcaslon=
agreeing to the award of attorney’s fees in the event that they
might be required@ tec return their property teo its former condition
at their own expense, including the payment of all legal expenses
incurred, the panel concludes that this provision of the
application forms a specific basis for an award of attorney’s fees.
However, the award of attorney’s fees is discretionary an the
panel declines to award attorney’s fees against the Pereras 1n this
case.

8. The Association has been lax in following the procedures
of its documents, particularly with regard to the election of
directors and the appointment of members of the Architectural
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F control Committee. While the panel does not find that the decigions

of the Association and its architectural Control Committee are neot
legally binding, it does recommend that relevant procedures be
axamined and cbserved more carefully in the future.

9. Although the Kirklev case affords a legal basis for the
association’s decision in this case, even in the absence of
specific standards, the panel alse recommends that the Association
establigh specific guidelines with regard to the placement of
fences to avoid any confusion in the future on the part of its
members.,

10. With respect to the allegedly casual manner in which the
Association is claimed to have operatad, the panel finds that the
failure to conduct regular membership and Board meetings has not
been shown to invalidate the actions of the Association. Directors
serve until their suocessors are alected and it was not shown that
there has not been a continuity of gservice by directors on the
Board of Directors, or that the Board of Directors has failed to
conduct the business of the Association, The appointments to the
architectural Control Committee have been at least tacltly approved
by the Board of Directors.

11. The changes and modifications shown by the Pereras, other
than fences, are not relevant to whether there has been a walver or
abandonment of the policy with respect to fences. The fact that
different styles of storm docr or other architectural features may
be allowed without restriction or approval, does not lead to the
result that the restrictions on location of fences, which have been
strictly adhered to, have heen wailved or abandoned.

ORDER

Based upon tEE_foregoing Findings of Fact and Conclusions of
Law it is this j3 day of 7 U , 2000 ordered

1. Respondents shall either remove the rabkbkit hutch
completely or implement the modificaticons set forth in Finding of
Fact No. 7 above within thirty (30) days from the date of this
ordar.

2. Regpondents shall remove the portion of their fence
1ocated on the =ide of their dwelling oppesite their garage arnd, if
they choose they may relocate that fence in a position on their
property not mere than & feet in front of the rear building line of
the dwelling on the side of the dwelling opposition the garage
within thirty (30) days from the date of this order.

3. The Associaticn shall approve Respondents’ fence as
relocated in accordance with this decigion.
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4, Any party aggrieved by the action of this Commission may
file an administrative appeal to the Circuit Court of Montgomery
county, Maryland, within thirty (30) days from the date of this
order, pursuant to the Maryland Rules of Procedure,

The decision of the Panel is unanimous,

22

n F. MGCabeg Er., Panel Chair
| tmmission on on Ownership
communities

.
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